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The appellee above named respectfully petitions
this HONORABLE COURT for a rehearing of the
appeal m the above-entitled cause, and in support of
this petition represents to the court as follows:

The Appellee reserves her argued position as to
each of the points of appeal, but in this petition ad-
dresses herself mainly to those features of the decision
wherein the court may be convinced its result is based
upon incorrect understanding of the facts and upon the
application of incorrect legal principles.

Therefore this petition is devoted to convincing this
court that it has erred in its determination in the
following respects

:



(1) This court erred in refusing to indulge in the

presumption that conflicts in the evidence as resolved

by the trial court are correct.

The honorable judges of this court were derisive in

their remarks regarding Judge Westover. As pointed

out by Judge Bone, Judge Westover was, previous to

his federal judgeship, the Collector of Internal Revenue

in Los x^ngeles. It may be presumed that as such; he

may well be considered an expert on tax matters. How-

ever, instead of seriously attempting to allow consid-

eration due him in light of his experience, the honorable

judges of this court appeared to take great pleasure in

casting aspersions upon Judge Westover to the point,

that it seemed at the time, that this court was preju-

diced where it would amuse them to reverse a ''Tax

Case'' of Judge Westover 's. In light of the decision,

Barnes feels that the honorable judges of this court

could have taken less time baiting Attorney Shallen-

berger for using the word ''Apostles" which they felt

was outmoded except in admiralty law, could have

saved the time used to heckle Barnes for what they

suggested was an attempt on Barnes' part to take a

dishonest advantage in collecting monies not in truth

owed to her; could have regarded the matter as very

serious to Barnes, which it is, and have tried to under-

stand the true facts which were being skillfully con-

fused by Attorney Shallenberger.

(2) This court has entirely overlooked the fact

that Horace M. Dobbins as an individual, owned the



Laiidbar Hotel Company as Jiis own personal endeavor
and promotion, and pocketed personally all the bene-
fits, salary, monies, etcetera that came from the Land-
bar Hotel Company until June, 1942, when ordered to
give the Hotel Company to the heirs.

In 1940, Horace M. Dobbins, as the Landbar Hotel
Company owed Horace^ M. Dobbins as trustee for the
heirs of the trust estate for rents of the hotel and build-
ings (of which he, himself had a one-fourth beneficial
interest) the sum of $382,763.75. Horace M. Dobbins,
as trustee of the trust estate decided without consult-
ing the other heirs, to cancel most of this amount owed
by his Hotel Company to the heirs. (Refer to Opening
Brief for appellant—Appendix page 2, subhead (a).)

In order to disseminate some of the confusion of
this honorable court, the chronological dates could be
set forth thusly:

Previous to June, 1942

:

Real estate, buildings, etcetera, of the trust estate
was owned b}^ the heirs and represented by Horace M.
Dobbins as trustee; however, the Landbar Hotel Com-
pany and all its stock was owned by Horace M. Dob-
bins as an individual.

In 1940 this ^^transaction'' and/or ''manipulation"
of ''monies" (?) wherein we are here concerned, oc-

curred.

In June, 1942, Horace M. Dobbins tuined over stock
of the hotel by court order to the heirs. He valued this
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stock at $500.00 for one hundred percent of said stock.

Barnes receipted for 21/2 shares of this stock at $125.00.

None of the heirs gotmy money or any value as Horace

M. Dobbins simply turned over paper stock but the

stock had only an arbitrary value, as all that the stock

was worth was its lease with the heirs, and as the heirs

owned the hotel building, etcetera, already, the stock

was only worth what it cost to organize a stock com-

pany in Pennsylvania.

Barnes believes that when the Orphans Court or-

dered Horace M. Dobbins to turn over the stock of the

Hotel Company to the heirs that that court meant that

he turn over cash and other assets that the stock might

have or control, but Horace M. Dobbins did not turn

over anything except the bare paper stock and the

heirs did not receive any of the money that Horace

M. Dobbins should have given them.

Therefore, when the Internal Revenue agents found

in 1943 that taxable income had been supposedly col-

lected by the heirs, the government taxed the heirs for

money they had not received.

When the heirs asked Horace M. Dobbins as trustee

what happened to the money he was unable or im-

willing to explain and suggested that he had paid it

for taxes. However, this would not have been possible

as tax money would be deductible and could not again

be taxed as a net income.

The heirs did not receive any of these monies con-

structively or otherwise.



It must be presumed that Horace M. Dobbins did
receive these mouies personally.

It must be presumed that Horace M. Dobbins did
not fight the tax court because he had received the
monies and could not afford to admit to the truth of
the matter.

On Page 119 of the transcript of record under date,
etcetera, of September 13th, 1945, the tax court of the
United States entered this decision in the foregoing
case and found that the distributable net income of the
estate amounted to $70,584.75. This will be noted that
this was for the year 1940.

The Internal Revenue agents discovered in Sep-
tember, 1943, that only $5,988.60 had been shown on
the estate books in lieu of the $63,455.44 that was pur-
portedly paid to the heirs by the Hotel Company, and
therefore added $57,466.84 by their report.

(3) Furthermore, referring to Page 3 of Judge
Pope's Opinion, Barnes wishes to point out to this
court that she was not a party to any tax court pro-
ceedings as Horace M. Dobbins, as usual, acted with-
out the knowledge of the heirs. At this time, which
was 1945, Horace M. Dobbins was no longer trustee
for Barnes (though he controlled the hotel by posses-
sion,) and was not acting nor had he any authority to
act as agent or in any other way for Barnes. There-
fore, Barnes could not have been a party to any tax
court proceedings and had no knowledge at the time
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that such proceedings Avcie held. However, Horace M.

Dobbins allowed the tax court to enter a ^'Consent

Decree '' committing Barnes to pay taxes on money

that she had not received.

Had the Orphans Court, when they approved of the

trustee's final accounting in 1942, known of the tax

deficiency, perhaps the final accounting never would

have been approved. It will be noticed that most of

Page 3 of this court's opinion is based on the mistaken

fact that the tax case was prosecuted and that Horace

M. Dobbins and Barnes were both parties.

Therefore, Barnes respectfully requests that this

honorable court grant that she be permitted a rehearing

of this case as she is not receiving justice under the

present decision.

(4) Barnes would like to point out to this honor-

able court that she would be content to have this court

reversed and remand this case for new trial as certain

findings of fact were made by the trial court against

Florence Lowe Barnes on the cause of action over

which the trial court had no jurisdiction as Barnes'

complaint completely failed to state a cause of action

as to fraud. See Paragraph VIII of the Complaint,

on Page 10 of the transcript of record. Not only is the

allegation of fraud the merest conclusion completely

failing to meet the express requirements of Rule 9b

of the Federal Rules of Court Procedure, but the trial

court permitted no evidence on that cause of action



which might have aided the pleadings. The law is well
settled that failure to state a cause of action may 1)(>

raised at any time.

Should this honorable court remand the entire case
for retrial to the district court, then Barnes respect-
fully requests that this court instruct the district court
to allow all parties to amend their pleadings.

For the foregoing reasons this Petition for Re-
hearing should be granted.

CERTIFICATE OF COUNSEL

STATE OF CALIFORNIA,
County of Los Angeles.—ss.

FLORENCE LOWE BARNES, being first duly
swom, on oath certifies and says: That she is the
appellee in proprm persona in this cause; that she
makes this certificate in compliance with Rule 25 of
the rules of this court; that in her judgment the within
and foregoing petition for rehearing is well founded
and is not interposed for delay.

FLORENCE LOWE BARNES

Subscribed and swom to before me at l^os Angeles,
California this 16th day of June, 1953.

Notary Public in and for the State of California,

and residing at Los Angeles.




